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EDITORIAL NOTES. 


THE POWEk of the Governor to sign bills after the ad’ournment ot the 
legislature was challenged in a leading article in the ‘* Newark Sunday 
Call” some weeks ago. It was insisted that there was no provision in the 
constitution for signing of bills after the end of the session and that the 
statute limiting the Governor to thirty days for signing bills, was of no 
effect either to grant a permission or impose a restriction not provided in 
the constitution. It was suggested that the constitution of New Jersey 
was similar in this respect to the constitution of the United States and 
that the latter had been construed to mean that every bill must be 
signed by the President before the final adjournment or else it will not 
become a law, and that this has been the invariable practice, the Presi- 
dent in times of great stress coming to the capital for this purpose. The 
writer asks why the terms of the constitution should not be as carefully 
regarded in New Jersey as in Washington, and suggests that long cus- 
tom can not justify the disregard of provisions plainly expressed and he 
cites the case in which the courts deelared the election of members of 
assembly by districts to be unconstitutional, although the custom of 
electing them in that manner had prevailed under express legislative 
authority for more than thirty years. 

This subject was discussed in this magazine several years ago, by the 
late A. Q. Keasbey (‘* Executive Control over Legislation,” 15 N. J. L. 
J., 116), and after examining the decisions of the federal and _ state 
courts and referring to the practice of our own legislature and Gover- 
nor down to 1884, he reached the conclusion that, strictly speaking, all 
bills that become laws should be signed before the final adjournment of 
the legislature ; but that there was good authority that the signing might 
be permitted to be effective, if done within the time allowed to 
the executive by the constitution for signing or returning bills 
during the session, and he found no cases in which it was held 
that a bill signed after that period became a law. He said: 


15 
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“Tn view of these cases it would seem clear upon reason and authority 
that no bill which remained in the Governor’s hands more than five days 
without being signed atter presentation at the close of the session, or 
within five days before it, can become a law. And it is not perceived 
how the act of 1880 or any usage under it can change the situation.” 
He suggested that under the act March 31, 1873, Gen. Stat. 3192, the 
question of the validity of statutes signed after the time limited might 
be tested by a proceeding taken by the attorney-general at the instance 
of the Governor or any two citizens within a year after the passage of 
any such act. The question is important, because the . present prac- 
tice gives the Governor undue cortrol over legislation, and this is 
increased by the practice which existed in 1892 of having the bills 
withheld from actual presentation to the Governor until just before the 
adjournment. 


WE REFERRED last month to the act of the legislature passed at the 
last session providing that a person for whose benefit a contract is made 
may bring an action upon it in his own name. It was passed no doubt 


for the purpose of extending to contracts under seal the rule which had 
already been declared in New Jersey to be applicable to simple con- 
tracts and it does away in this respect with any distinction between the 
two kinds of contracts. There would seem to be no good reason why 
this distinction should not be done away with. If the common law rule 
that a stranger to a contract can not bring suit upon it is to be abolished 
with respect to a simple contract, there is no good reason for retaining 
it with respect to a contract under seal. A contract, whether under 
seal or not, is an engagement between the parties and the parties to a 
contract not under seal are the persons between whom the consideration 
moves. The parties are as definite in the one case as in the other and 
the rule of the common law applies to both with equal strictness. If 
this rule is to be wholly done away with and if it is to be declared as a 
general principle that a person for whose benefit a contract is made may 
bring an action upon it notwithstanding the consideration did not move 
from him, then this principle ought not to be confined to simple contracts 
but should be made to include contracts under seal as well. It may be 
doubted, however, whether this common law idea of the obligation of a 
contract has been so wholly abandoned in this state as to make it true 
that as a general rule and under all circumstances a person for whose 
benefit a contract is made may bring a suit upon it whether the consid- 
eration moved from him or not. The case of Joslin v. N. J. Car Spring 
Co., 7 Vr. 141, in which the rule was declared, was a case in which a 
debt was assumed on the transfer of property and came within a class of 
‘ases long recognized as not inconsistent with the maintenance of the 
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common law rule and in such cases as these the liability to the plaintiff 
does not rest altogether upon the promise to a third person and in order 
to do justice in these cases it is not necessary to overturn an established 
doctrine of the common law. It will be interesting to see the effect of 
putting the new rule into the form of a statute which is applicable to all 
cases and not merely to those that are analogous to a certain case in 
which the rule was declared. What effect will it have, for example, on 
the liability of one who has assumed a mortgage ? Does it apply to such 
a case as was held in New York in Lawrence v. Fox, (20 N. Y. 268), 
or will our Court of Errors still maintain the contrary doctrine of 
Crowell v. Hospital of St. Barnabas ? (12 C. E. G.650). A case which 
might well have suggested the remedy given by the present statute is 
Cock v. Varney, 18 Stew. 72. An examination of the cases on the 
subject of the right of a third person to sue upon a contract will be found 
inl7 N. J. L. J., p. 174. 


THE Book of the laws of 1898 is a sort of supplement to the General 
Statutes, and it is unfortunate that the publication of these three bulky 
volumes was not postponed until after the work of revising the principal 
statutes had been done. The revision of the acts relating to corpora- 
tions was made in the same year when the old act and all its supplements 
were published in the General Statutes, and now within two years we 
have revisions of other important subjects to which many pages of these 
volumes are devoted. It is probable that the work of revision will be 
extended to other topics, and then we must have, if not a new edition of 
the General Statutes, at least a complete volume of the acts that have 
been revised. 

The subjects given to the commissioners this year were crimes and 
criminal procedure, conveyances, District courts, Orphans’ courts, par- 
tition, elections and mechanics’ liens. ‘Their work has consisted tor. 
the most part of consolidating the supplements and amendments with 
the acts as revised in 1874, and so making the law readily accessible 
and easily understood. They have also taken the opportunity to make 
some changes which seemed to them to be obviously desirable. 

We cannot attempt to indicate at this time what these changes have 
been, nor to offer any opinion upon the merits of the work in detail, 
The bar will be grateful to the commissioners for the work they have 
done, and benefits they have conferred upon us all, in putting many 
statutes into one. 

The revision of the District court acts has given the courts jurisdic- 
tion to the amount of three hundred dollars and the practice in all cases 
is the same, without regard to the amount in controversy. Actions of 
replevin are expressly included, and libel and slander are not excepted. 
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The pleadings in replevin are reduced to the simple forms prevailing 
in other actions, and no provision is made for a written plea, even 
though in replevin the defendant is in cases of unlawful taking the actor 
in the suit. It was probably by an oversight that this action is men- 
tioned as one of those to be entitled actions of tort, for in this respect the 
act does not follow the rule of the Supreme court. It would have been 
a good thing if the commissioners had made so bold as to require a 
written pleading on the part of the defendant, so that the plaintiff might 
have some intimation of the nature of the defense, and this is especially 
important in the case of a recoupment or defense of failure of considera- 
tion which are expressly allowed and without any notice whatever. 
E. Q. K. 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


(Seventeenth Article.) 
ATTORNEY-GENERAL ROBERT GILCHRIST. 
(CONCLUDED ) 

Another of the great cases in which Mr. Gilchrist was engaged was 
the contest over the probate of the will of the late Mr. Joseph L. Lewis, 
who died in Hoboken, March 5, 1877, aged about eighty-six years, and 
who left by his will about $1,000,000 to be applied to the payment of the 
debt of the United States, incurred in the suppression of the Rebellion 


of 1861. 
Mr. Lewis was a naturalized person, born in the West Indies, emi: 


grated to this country, was an engraver, and accumulated this large 


fortune. He never married, and had no relatives with whom he associ- 
ated. His will was drawn in 1873, by Chancellor McGill, who was then 
Mr. Gilchrist’s law partner. 

The will was contested mainly on the ground of testamentary capacity, 
and by a woman by the name of Jane H. Lewis, who claimed to be his 
wife. It was the contest made by this assumed widow that brought 
out all of Mr. Gilchrist’s ingenuity, which was one of his great forts in 
the management of causes. 

The facts were these: The woman claimed a marriage, fixing day, 
month, year and place, and naming the officiating person who solem- 
nized the marriage; and in support of this she produced a marriage 
certificate. 

The certificate was one kept by stationers for sale, and engraved on 
steel, with blanks to be filled as occasion required. Mr. Gilchrist was 
satisfied that the marriage certificate was a forged paper, and he con- 
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ceived the idea that the only way to defeat the claim was to show the 
forgery, by the certificate itself. He regarded as the starting point the 
engraver himself. He desired to link the date of the certificate with 
the time ot the issue of the same. He found the engraver, and learned 
that after several editions of the engraving had been struck off and sold 
a fire had occurred, in which the plate got wet, rusted, and could 
not be used until it had been reengraved in the damaged parts; this 
was done, and in so doing the plate was changed from the original, so 
that copies from the original, and from the retouched plate, could be 
distinguished perfectly. The day and year when the marriage took 
place was stated to be when the first plate was in perfect order, and be- 
fore the fire took place; and the certificate in question was one printed 
from the retouched plate, and no copies had been printed from that plate 
until long after the assumed marriage. So complete was the defense as 
established by Mr. Gilchrist, that the bogus widow gave up the contest 
and withdrew from the case. It is only necessary to say that the will 
was maintained and the estate was devoted, after payment of small 
legacies, to the war debt. 

During the six years that Mr. Gilchrist was Attorney-General no 
great and startling crime was committed in the state, calling for the ap- 
pearance of the Attorney-General to aid the local prosecution in the 
trial, and | do not finda single state case reported in which he appeared. 
In civil matters the case was different, and causes of the greatest magni- 
tude arose. I will make mention of three of such causes. 

He appeared for the state in the great controversy of the lease of the 
United Railroad and Canal Company to the Pennsylvania R. R. Co. 
The state was a large holder of the stock of the united companies, but 
this branch of the cause did not attract much attention from the Attor- 
ney-General, for a ten per cent dividend was guaranteed by the lease 
and it was quite satisfactory to the state. The question which the At- 
torney-General did argue at length was the right under the act of 1870 
to make the lease. He contended there was no such right and that the 
act was not broad and clear enough to authorize the lease. He also 
claimed that the Pennsylvania RR. Co. had no right or authority to ac- 
cept the lease and make a binding obligation to carry out its provisions. 
The Caancellor took the opposite view from the Attorney-General and 
the lease was executed. 

He also appeared for the state in the important case of Stevens v. The 
Paterson & Newark Railroad Company, reported in 5 Vroom, page 532. 
This was the cause in which the rights to the riparian lands in the state 
were settled, as between the shore-owners and tbe state. In the Court 
ot Errors and Appeals, Chief Justice Beasley pronounced the opinion 
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of the court in favor of the rights of the state, and Chancellor Zabriskie, 
in a dissenting opinion, maintained the rights of the shore-owners. 

He also appeared in the litigation on the part of the state in cases 
which arose under the law of 1873, entitled “An act to establish just 
rules for the taxation of railroad corporations, and to induce their 
acceptance and uniform adoption.” In order to understand this matter 
a short history is necessary. Atthe time the railroads were originally 
chartered, special tax clauses were embraced in each. Generally the 
tax was paid by way of transit duties, and all taxes were paid into the 
state treasury; and taxes could not be levied for county, city and town- 
ship purposes. All the real estate of the rail roads was exempt from 
taxation. The rail roads that were chartered to terminate in Jersey 
City were local roads, and only authorized to hold small tracts of land 
which could be taken by condemnation, and the land so held was exempt 
from taxation. In the course of time the local roads came to be the 
termini of roads stretching across the continent, and the commerce of the 
nation on railroads was centered in Jersey City, and large tracts of land 
were required to accomodate the same. 

In 1873, the value of the lands held by the various railroad compa- 
nies in Jersey City were estimated to be worth $15,936,500, and all 
were exempt from taxation for county and city purposes. This state of 
facts resulted in a large mass meeting, which was held at the court 
house in Hudson county, on January 30, 1873. The address delivered 
on this occasion was the first forged link in the chain of circumstances 
which was to lengthen and finally tax railroads for municipal purposes. 

In this address the speaker had reterred to the irrepealable contracts 
made by the state legislature from time to time, which were sustained 
by the Supreme court of the United States, as valid and binding con- 
tracts, and he used the following language : 

* Let all this subject of putting out these contracts to bind future 
generations be swept away. ‘Taxation is a legal, natural right, which 
rests in the people, and should be exercised according to the wants and 
necessities of the times. It is something we must have under our abso- 
Jute control, so as to regulate it, from year to year, as public necessities 
shall demand and require. Any other principle of taxation, or any other 
mode whereby contracts are to be put out which are to run through all 
time and bind future generations is absurd and preposterous. It is 
against the enlightened views and principles of this enlightened age.” 

At this meeting a committee was appointed to present this matter to 
the legislature. The committee published a pamphlet, which contained 
the addresses in question, some editorials in the ‘‘ Evening Journal” on 
exempt lands from taxation, and a map showing the railroad lands exempt 
from taxation. This pamphlet was circulated in the legislature, and 
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throughout the state; and as a result of the agitation the act of 1873 
was passed. 

Under the act of 1873, the Morris and Essex Railroad Company was 
taxed, and the company certioraried the tax and took it to the Supreme 
court of the state. The case is reported in 8 Vroom, p. 228. The 
counsel appearing for the company was Mr. Vanatta, and for the rail- 
road commissioner, Mr. J. Weart and Attorney-General Gilchrist. The 
contention in this case was, that the company held an irrepealable con- 
tract with the state, in relation to taxation, and therefore could not be 
be taxed by the railroad commissioner. The court held that the com- 
pany had no such contract, and was, therefore, taxable under the act. 
The cause went to the Court of Errors and Appeals, and the judgment 
of the Supreme court was affirmed. The cause then went to the Supreme 
court of the United States on constitutional grounds, and is reported as 
New Jersey v. Yard in 5 Otto., p. 104. The Supreme court of the 
United States held that the company had a contract with the state, and 
could not be taxed except in accordance with its terms, and that the tax 
in question must be set aside. 

While the cause was decided against the state, the principle contended 
for at the court house meeting in January, 1873, received this endorse- 
ment and recognition by the judge of the Supreme court of the United 
States, who prepared the opinion in the cause, Mr. Justice Miller, who 
said: ‘The writer of this opinion has always believed, and believes 
now, that one legislature of a state has no power to bargain away the 
right of any succeeding legislature to levy taxes in as full a manner as 
the constitution will permit. But so long as the majority of this court 
adheres to the contrary doctrine, he must, when the question arises, 
join with the other judges in considering whether such a contract has 
been made.” 

The state was beaten in its contention that the railroad company had 
no special contract in relation to taxation. The road was chartered in 
1835, and it was provided in the charter that the state could take the 
road in fifty years time, at an appraisement, but the appraisement was not 
to exceed first cost, and the time would expire in 1885. 

After the litigation was concluded in the Supreme court of the United 
‘States, a dispute arose between the company and the state, based upon 
the fact that the company had not made proper returns. and paid the 
tax justly due under the contract; and the state proceeded to levy the 
back taxes, which were resisted by the company, and the state proposed 
to take the road under its contract. This finally brought about an 
arbitration under a joint resolution of the legislature passed in 1887. 

Under this arbitration there was an agreement reached, as to the 
amount of tax due, and the company agreed to surrender its tax contracts, 
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and the state agreed to surrender its right to take the road, and the 
whole matter was consummated by an act passed April 2, 1890. This 
was a general act authorizing all companies having special contracts to 
surrender the same, and upon such surrender being made the state 
agreed to release its contracts to take the roads at appraisements. 

It will be seen that it took seventeen years to settle this tax dispute 
between the state and the Morris and Essex Railroad Company. 

It is proper to state here that before the cause was argued in our Court 
of Errors and Appeals, the term of Mr. Gilchrist as Attorney-General 
expired, and Hon. Jacob Vanatta received the appointment. As he was 
the general counsel of the railroad company and had argued the case in 
the Supreme court, Mr. Gilchrist was continued as the special counsel of 
the state, and he argued the cause in the Court of Errors and Appeals, 
and in the Supreme court of the United States. 

Mr. Gilchrist was married on the second day of February, 1865, at 
the Church of the Transfiguration in the city of New York, to Miss 
Fredericka Raymond Beardsley, who is the eldest child of Samuel Ray- 
mond Beardsley, Esq., a member of the New York bar, resident at Os- 
wego, who was, also, colonel of the 24th Regiment of the New York Vol- 
unteers, during the late civil war, dying in service in 1863. Mrs, Gil- 
christ is also the grand-daughter of the late Hon. Levi Beardsley of 
Cherry Valley, New York, who was for many years the president of the 
New York Senate, and by virtue of his office presiding judge of the New 
York Court of Errors and Appeals, and she is a grand-niece of the late 
Chief Justice Samuel Beardsley of the Supreme court of the state of New 
York. Mr. Gilchrist left four living children, Robert, who married Miss 
Edith King Vezin in 1894; Raymond Beardsley; Fredericka Birckle, 
who married Mr. John White Howell in 1895; Charlotte Christian, who 
married Mr. Beekman Finlay Ilsley in 1898. , 

Mr. Gilchrist up to forty years of age might be termed a spasmodic 
worker, at times devoting all his energy, both night and day, to the 
cases he had in hand, but enjoying seasons of rest. But when he took a 
wife his whole current of life changed, and, from the time of his marriage 
up to his last sickness, he was one of the most devoted men to business 
in this state. His circle of friends in the state was very large, and he 
died lamented by all, in Jersey City in July, 1888, as he was about to 
round out the sixty-third year of his age. JACOB WEART. 

Jersey Vity, June, 1898. 
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MELEY v. WHITAKER, 


(N. J. Court of Errors and Appeals, June 20, 1898.) 


Insurance—Premium note—IJnsolvency of 
company— Liability to receiver—In a pre- 
mium note given by the person insured to 
the insuring company, the former promised 
to pay to the company a certain sum of 
money “in such proportions and at such 
time or times as the directors of said com- 
pany may, agreeable to their charter, re- 


a receiver by the Court of Chancery, in pro- 
ceedings taken, pursuant to the statute, 
against the company as an insolvent cor- 
poration, the power given by the note to 
the directors passed to the receiver, and the 
promisor was bound to pay an assessment 
on the note levied by the receiver agreeable 
to the charter of the company. 


quire.” Held, that on the appointment of 


Error to Supreme court. 

Action by Thomas Whitaker, receiver of the Millville Mutual Marine 
& Fire Insurance Company, against George Meley, to recover a pre- 
assessment. Plaintiff had judgment (38 Atl. 840), from which 
defendant brings error. Affirmed. 

Mr. David J. Pancoast tor plaintiff in error. 

Mr. Samuel H. Richards and Mr. Thomas E. French for defendant in 
error. 

Dixon, J.: 


mium 


On September 19, 1870, the Millville Mutual Marine & 


Fire Insurance Company issued to the plaintiff in error a policy of in- 


surance, No. 1,171, for which the latter gave the company a note in the 
following form: ‘** $600.00. For value received, in fire policy No. 1,171, 
dated the day of , 18—, issued by the Millville Mutual Ma- 
rine and Fire Insurance Company, I promise to pay to the said company 
the sum of six hundred dollars, in such proportions and at such time or 
times as the directors of said company may, agreeably to their charter, 
require. Given as an assessment of said policy. 30. George Meley.” 
On August 10, 1872, the company issued to him another policy, for 
which he gave a similar note, in the sum of $825; and on December 10, 
1883, the company issued to him athird policy for which he gave a like 
note in the sum of $600. On September 21, 1885, the company hav- 
ing become insolvent, a bill was filed in the Court of Chancery, pur- 
suant to the statute, to have it so adjudged, and its assets administered. 
On this bill the company was declared to be insolvent, and the defend- 
ant in error was appointed its receiver. On January 26, 1886, the re- 
ceiver presented to the Chancellor a petition asking the aid and direc- 
tion of the court in the making of an assessment upon the notes above 
mentioned and all similar obligations held by the company, in order to 
pay the company’s debts; and thereupon the Chancellor referred the 
matter to a master, to ascertain and report the facts required for such an 
assessment. Accordingly, the master, after summoning all the makers 
of such notes to appear before him, ascertained and reported the neces- 
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sary facts; and on July 16, 1892, the Chancellor directed the receiver 
to levy a corresponding assessment. This the receiver did, and fixed 
March 1, 1894, as the day for payment, of which he gave due notice. 
The plaintiff in error having failed to pay the assessment levied on his 
notes, the receiver brought suit in the Supreme court to recover the 
same; and, upon a special verdict found in the Camden circuit, the Su- 
preme court rendered judgment for the receiver, which judgment is now 
before us for review. 

In assailing this judgment, counsel for the plaintiff in error has 
directed his argument wholly against the proposition laid down in the 
opinion of the Supreme court, that the plaintiff in error was a party to 
the proceedings in the Court of Chancery to the extent that its adjudi- 
cation, as to the fact and the amount of his indebtedness to the insolvent 
company, bound him, and could be reviewed only by appeal therefrom. 
If the maintenance of this proposition were necessary to support the 
judgment, we would hesitate to affirm it. The notes in suit were mere 
legal obligations, the character of which was not changed by the fact 
that the promisee became insolvent, and was summoned into the Court 
of Chancery for the settlement of its affairs. Barkalow v. Totten, 53 N. 
J. Eq. 573, 32 Atl. 2. We have not been able to discover any princi 
ple or any established practice by which, without any biil or petition 
filed against him, and without any subpcena to answer served upon him, 
the maker of such an obligation could be compelled to litigate its valid- 
ity and effect in a court of equity. No doubt, if the plaintiff in error 
had appealed to the Chancellor trom the proceedings of the receiver or 
of the master, who might be deemed an assistant to the receiver (as was 
done in Doane v. Insurance Co., 48 N. J. Eq. 522, 11 Atl. 739, and 45 
N. J. Eq. 274, 17 Atl. 625), and as all persons thinking themselves 
aggrieved by the proceedings of such receivers may, under the statute, 
appeal, the jurisdiction of the court would» have attached to his com- 
plaint, and the Chancellor’s decision thereon would then have possessed 
the finality of a judicial decree inter partes. But in the absence of such 
an appeal, and on the facts of the case, we tind difficulty in attempting 
to regard the assessment made against the plaintiff in error as a con- 
elusive judgment, notwithstanding the indications of a contrary view in 
Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, and cases cited. But 
the question does not at this time demand critical examination, for, 
assuming that the proceedings in Chancery have not such force, still we 
think the judgment of the Supreme court should be affirmed, on the 
ground now to be stated. 

According to the terms of the contract, the stipulated sums were pay- 
able “in such proportions and at such times as the directors of the com- 
pany might, agreeably to their charter, require.” The law in force 
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when these contracts were made provided, in effect, that a receiver ap- 
pointed on the insolvency of a corporation should possess all the powers 
of the corporation and of the directors which would be conducive to the 
settlement of its affairs. This appears from section 7 of the insolvent 
corporation act, approved April 15, 1848 (Nix. Dig., p. 404), under 
which the receiver is clothed with full power and authority to demand, sue 
tor, collect, and receive all rights and credits, moneys and effects, choses 
in action, bills, notes, and property of every description, belonging to 
the corporation at the time of its insolvency. As was said by Mr. Jus- 
tice Magie, speaking for this court in Vanderbilt v. Railroad Co., 43 N. 
J. Ea, 669, 681, 12 Atl. 188, 195: “In general, these powers are such 
as suffice to enable the assets and property of the corporation to be 
turned into money, and distributed among the creditors. These powers 
are to be exercised by the receiver under the control of the court.” This 
statutory power of the receiver to sue upon these contracts included, 
therefore, by reasonable implication, the power of doing whatever the 
corporation or its directors were required to do as a_ preliminary to suit. 
One of the steps necessary to be taken by the directors in order to ren- 
der these notes enforceable by suit was a determination, made agreeably 
to the charter, of the proportions in which and the times when payment 
should be required. Hotel Co. v. Panson’s Ex’rs, 42 N. J. Law 10; 
Id., 43 N. J. Law 442; Scovill v. Thayer, 105 U. S. 143. Conse- 
quently, the right to make such determination passed to the receiver in 
insolvency. The express contracts of the plaintiff in error to pay in 
such proportions, ete., as the directors might, agreeably to the charter, 


require, contained promises, implied by operation of law, to pay in such 


proportions, ete., as the receiver, on the insolvency of the company, 
might agreeably to the charter require. An assessment made by the 
receiver binds the promisor as he would have been bound if the diree- 
tors had made it’ Hawkins v. Glenn, 131 U. S. 319, 329, 9 Sup. Cr. 
739. See, also, Falk v. Cigar Co., 55 N. J Eq. 396, 36 Atl. LOO4. 

In order to render the plaintiff in error thus responsible to the re- 
ceiver instead of the company, it was no more requisite that he shoald 
be made a party to the insolvency proceeding than it is that anv pro- 
misor should be a party to a legal transfer of his obligation from the 
original promisee to a third person. And in order to legalize the re- 
ceiver’s assessment, notice to the promisors that it would be made was 
more essential than it would have been if the directors had acted. So 
that the facts on which the receiver's suit rests are the validity of these 
notes, the levying of an assessment thereon by him agreeably to the 
charter, and due notice of the payment required. 

Although the special verdict in this cause lacks that directness and 
precision of statement which ought to characterize such a record, yet 
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we are able to gather therefrom the facts deemed essential to support 
the judgment. Indeed, counsel for the plaintiff in error has not  inti- 
mated that any such fact is wanting, save in this: that the last policy, 
he contends, was issued, not upon the mutual plan, but as an “ especial 
insurance,” under section 14 of the charter (Pub. Laws 1859, p. 144); 
and therefore no premium note, he insists, should have been given 
therefor. But, certainly, nothing in the charter or in general law for- 
bade the giving of such a note for the insurance actually obtained, and 
the policy in terms provides for it. We perceive no legal reason for 
relieving the promisor from the obligation which he voluntarily assumed. 
The judgment must be affirmed. 


—@a- 


STATE (JOSEPH P. RIORDAN, ET ALS., PROS.) ». COMMON COUNCIL OF TOWN OF 
HARRISON, THE FAIRLIE & WILSON COAL COMPANY, B. F. & 
J. F. SHANLEY, DEFENDANTS. 


(N. J. Supreme Court, Hudson Circuit, June 25, 1898.) 
[ Reported expressly for the New JERseEY LAw JouRNAL. } 


Certiorari— Contesting validity of resolution. 


Qn rule to show cause why certiorari should not be granted. 

Mr, Kenny for the prosecutors. 

Messrs. McDermott d: Fisk tor defendants. 

Lippincott, J.: This is an application for a certiorari to carry into 
the Supreme court for review a resolution of the common council of the 
town of Harrison, granting permission to the defendants to construct a 
siding or railroad track from the Centre street track of the P. R. R. Co. 
in the town of Harrison to the coal yard of the Fairlie and Wilson Coal 
Company. The proposed track crosses Morris avenue, Essex street, 
‘Third street, Bergen street, Sussex street and Second street. It crosses 
all these streets at grade except Second street by a single track, and it 
crosses Second street by a plate girder bridge elevated above the grade 
of the street. The proposed line is made from the Centre street branch 
of the Pennsylvania railroad to reach the coal yards of The Fairlie & 
Wilson Coal Company, and runs nearly parallel with the Delaware, 
Lackawanna & Western Railroad track and about one hundred and 
sixty feet distant therefrom. 

An examination of the situation will show that the property of the 
prosecutors is in no wise differently situated as to these crossings from 
the property of other owners so far as the use of the streets is concern- 
ed, that is, the property of other owners in the town of Harrison. None 
of the prosecutors have lands abutting upon the parts of the streets over 
which the crossings are made. The situation is one which all the 
other property owners in that locality are alike subjected to, and the 
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only interest that can be shown is that interest which every citizen has 
in relation to such matters, such as the increased dangers of making 
crossings of streets where tracks are laid, and other inconveniences aris- 
ing trom noises and so forth. 

My conclusion in this case is that the prosecutors have no property 
rights, in a legal sense, which are affected by the construction of these 
tracks. No part of their property abuts on the crossings. These cross- 
ings as constructed may be more or less dangerous. On some of these 
streets this proposed track creates another crossing and may render the 
crossings more dangerous. The crossings of the P. R. R. Co. and the 
D., L. & W. R. R. are there now. These tracks will make other cross- 
ings. I hardly need refer to the authorities on this subject in view of 
the declaration that the prosecutors show no interest which entitles them 
to this writ. As to the crossings the prosecutors suffer no greater in- 
jury than the public at large. 

The court here only applies the principles declared by the decisions 
of this state. Whatever the private views of the court may be, the law 
as it has been established must be adhered to, and if that is felt to be 
unjust or contrary to public policy the remedy must be sought by legis- 
lative enactment. The judge to whom the application for certiorari is 
made must be satistied by the proof shown that the prosecutors are pos- 
sessed of the property right or interest necessary. The West Jersey 
Traction Co. vy. Camden, 29 Vroom 262. 

The following cases seem to be directly applicable to the question 
which is presented here of the want of necessary interest: Keene vy. 
Bronson, 6 Vroom 468-470; Montgomery v. Trenton, 7 Vroom 79-85 ; 
Middleton vy. Robins, 24 Vroom 555 S. C., 25 Vroom 566; Dodge v. 
Penn. R. R. Co., 18 Stew. Eq. 351 8. C., 18 Stew. Eq. 366; Vander- 
beek v. Jersey City, 13 N. J. Law Journal 346; Jersey City v. Trap- 
hagen, 24 Vroom 434; Tallon vy. Hoboken, 30 Vroom 383 8S. C., 31 
Vroom 213. 

In Benton yv. Elizabeth, 39 Atlantic Reporter 683, in the Supreme 
court, affirmed at the June term of the Court of Errors and Appeals the 
court said: ‘* But even if the validity of the grant was in the abstract 


questionable for want of corporate power in either party, yet the prose- 


cutors who are only private persons having no interest in the land can- 
not dispute it;” citing Zeaguie vy. Hillegas, 7 Serg. & R. 313; Fritts 
v. Palmer, 132 U. S. 280; Decamp v. Robbins, 31 N. J. Eq. 671, and 
also see pege 691. The parties do not here stand in a position to raise 
the question of the validity of the resolution of the council of the town 
of Harrison. 

The rule laid down in the last ease was in the face of the contention 
that the prosecutors were specially injured in the manner very much in 
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the line of the special injuries contended for by the prosecutors here, 
Justice Van Syckel in the Supreme court wrote a dissenting opinion on 
this point. The Court of Errors and Appeals affirmed the opinion of the 
Supreme court on the opinion below. 

The conclusion reached is that it clearly appears in this case affirma- 
tively that the prosecutors have no such property interest as entitles 
them to contest the validity by certiorari of the resolution of the council 
of the town of Harrison. Therefore, the rule to show cause must be dis- 
charged with costs. 

eaten 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions. ) 


Divorce— Service—Decree—Validity.—1. A husband, being a domi- 
ciled resident of Utah, brought suit in a court of that territory against 
his wife, residing in New Jersey, for divorce, on the ground ot deser- 
tion, and served her personally in New Jersey with a copy of his com- 
plaint and summons. She made no appearance or defense, and, after 
more than two months from such service, default was entered against 
her; and, upon proofs produced to the court, a decree of divorce was 
granted. Held, a defense to a suit by the wife against the husband for 
divorce in this state. 2 Semble: (1) That a suit for divorce is a pro- 
ceding in rem, in which the domicile of the plaintiff within the territo- 
rial limits of the jurisdiction of the court is sufficient to give jurisdiction, 
and validate in other jurisdictions a decree for divorce based upon 
grounds recognized as sufficient by civilized peoples, and established by 
proof to the satisfaction of the court, provided the best notice practicable 
has been given to the other spouse, and a fair opportunity to appear and 
make defense allowed. (2) Service upon the other spouse within the 
territorial limits of the state or territory of the court is not necessary to 
the validity of such decree in other jurisdictions. Felt v. Felt. (Mr. 
Frank L. Holt for the complainant. Mr. Washington B. Williams for 
the defendant.) Opinion by Pirney, V. C., May 28, 1898. 

Partnership— What constitutes—E vidence—Trusts.—1. A partnership 
inter sese may be established by proof of an express contract, or of such 
acts and representations of the partners towards each other regarding 
the subject-matter of the partnership as necessarily lead to the conclu- 
sion that they have entered into that relation. 2. Where there is no 
express agreement for a partnership, no holding of partnership property 
in either title or use, no division of profits nor agreement therefor, and 
no agency of the supposed partners for each other, ia carrying on the 
supposed partnership business, there can be no partnership inter sese. 
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3. Whvre one party pays the purchase money, and the legal title is con- 
veyed to another, the usual presumption is that the grantee holds in 
trust for the party paying the purchase money; but this may be rebut- 
ted by proof that the latter intended the grantee to take beneficially. 
4. Where the parties are parent and child, the presumption is that the 
payment of the purchase money was a gift, and this presumption must 
be overcome by proof in order to establish a resulting trust. Hallen- 
back v Rogers. (Mr Thomas kK. French and Mr. Lindley M. Garri- 
son for complainant. Mr David J. Pancoast and, Mr. William S. Hilles 
for defendants.) Opinion by Grey, V. C., June 1, 1898. 

Equity practicc—Bill of review—Contracts in restraimt of trade— 
Waiver—Partnership —1. Where an injunction has been entered to re- 
strain violation of a contract not to engage in the same business as that 
sold, in competition with the purchaser, and, by virtue of a subsequent 
contract between the same parties, it is claimed that such restraint of 
trade is waived, an application to vacate such injunction, not being de- 
signed to change the original decree, may be presented by petition rath- 
er than by bill of review. 2. One who purchases the good will of a 
business with a contract by the seller not to re-enter the same business 
in competition with the buyer in the same place does not, by subse- 
quently entering into a general co-partnership with the seller, inferen- 
tially waive such contractual restraint; nor does a dissolution of the 
partnership invest the seller with the right to re-enter business as a 
competitor, as an incident to his moiety in the good will of the firm. 
Seudder y. Kilfoil. (Mr. Aaron V. Dawes for the motion. Mr. Linton 
Satterthwaite for petitioner.) Opinion by REED, V.C., June 8, 1898. 

Administrators—Sales of realty— FF raud—Remedy of heirs—Liabilty of 
widow — Mortgages— Notice.—1. A widow in possession, by right of 
quarantine, of all the land of which her husband died seized permitted 
the taxes assessed upon the same during her occupation to remain in 
arrears and unpaid for many years; and, twenty-two years after his 
death, letters of administration were taken out upon his estate by 
another party, pretending to act in her interest, who made an applica- 
tion to the Orphans’ court for an order to sell lands, based upon a state- 
ment showing that there was no personal estate, and falsely stating that 
the deceased was indebted for taxes to a large amount, upon which 
application the Orphans’ court made an order of sale, and the land was 
sold and purchased by the widow, the heirs at law being in a foreign 
state, and having no actual notice of the proceeding, or that the taxes 
were in arrears, until after the conveyance. Held, (1) That, the order of 
sale having been procured by fraud, the sale thereunder was void as 
between the heirs at law and the widow; but (2) a mortgagee of the 
widow, without actual notice of the fraud, other than that disclosed by 
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the proceedings in the Orphans’ court, cannot, under the decisions in 
New Jersey, be held chargeable with notice of the fraud, although the 
fraud be apparent on the face of the papers; (3) that the heirs at law 
are entitled to a remedy over against the administrator and the widow, 
severally, for the amount which they shall lose by reason of the fraudu- 
lent proceedings. 2. Semble, that, while the Orphans’ court has general 
jurisdiction of the sale of lands of decedents to pay their debts, it can 
exercise that jurisdiction in a particular case only upon application in 
writing being made by a personal representative of the decedent, and 
statutory notice given to the heirs at law of devisees, and an order of 
sale not based upon such acquisition of jurisdiction would be void; and 
that a purchaser of real estate under such order of sale is bound to 
observe whether or not there has been such an application, but, under 
the rule in New Jersey, he is not bound to take notice of any indications 
of fraud apparent upon the face of the application. Lawson v. Acton. 
(Mr. George H. Peirce for complainant. Mr. Caleb D. Shreve for de- 
fendant, Mrs. Acton.) Opinion by Pitney, V. C., June 24, 1898. 
en 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Adverse possession—T itle—Railroads—Rightof way— Deed —Construc- 
tion. 1. 2 Gen. St., p. 1977, provides that no person having the right 
or title of entry into any lands, tenements, or hereditaments shall make 
any entry therein but within twenty years next after such right or title 
shallaccrue. Held, that twenty years’ adverse possession against one hav- 
ing the right of entry ripens into an indefeasible title, which cannot be di- 
vested merely by subsequent entry and adverse possession short of twenty 
years. 2. The right of way of a railroad company may be lost by ad- 
verse possession by the owner of the fee. 3. A deed to a railroad com- 
pany of a right of way authorized it to enter, take possession, and con- 
struct its railroad on a strip not to exceed four rods in width. Held, 
that the company acquired no title under the deed except by an entry. 
Spottiswoode vy. Morris & E. R. Co. (Messrs. Hayes & Lambert for 
plaintiff. Messrs. McGee, Bedle & Bedle for defendant.) Argued before 
the Chief Justice, and Depue, Ludlow and Gummere, JJ. Opinion by 
Depug, J., May 16, 1898. 

Improving highways—Township bonds—Petition—Resolution—Elec- 
tion.—1. The petition, under the fourth section of the act entitled ‘* An 
act relating to roads and streets in townships, and authorizing the in- 
habitants of townships to place all roads and streets within the township 
under the management of the township committee, and to raise money 
by bonds for grading, macadamizing and improving the same,” approved 
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March 23, 1888, (P. L. 1888, p. 240; 3 Gen. St., p. 2920), to the town- 
ship committee, requesting the issue of bonds for the purpose of said 
act, must specify distinctly and definitely the amount ot bonds to be is- 
sued. It will not be sufficient, under the statute, if it requests an issue 
of an amount not exceeding a certain sum. 2. The resolution to be 
submitted by the township committee to be voted for or against at an- 
nual or special township election, under the fourth section of this act, 
must state, specifically, the amount of bonds to be issued by the town- 
ship committee, and the discretion as to the amount cannot be vested by 
such election in the township committee. The voters must, upon such 
resolution, at such election, determine whether the amount named in 
resolution shall be issued or not, and they cannot delegate to the town- 
ship committee the power at such election to name, in their discretion, 
what amount shall be issued. 3. The conditions and limitations pro- 
vided by this statute, in order to vest in the township committee the 
power to issue bonds under such act, must be strictly performed and 
observed, and the proceedings provided by the statute strictly complied 
with. State ex rel. Schultze v. Township Committee of Manchester 
Tp., Ocean County. (Mr. Henry H. Dawson for relator. Mr. I. W. 
Carmichael for respondents.) Argued before Garrison and Lippincott, 
JJ. Opinion by Lippincott, J., June 7, 1898. 

Fire Company —Expulsion of member—Construction of By-Laws.1.— 
A by-law of an active fire or hook and ladder company, organized accord- 
ing to the general statutes of this state, and governed and regulated by 
its constitution and by-laws enacted in accordance therewith, which 
provides that any member of the company who shall be guilty of an act 
whereby the reputation of the company may be injured, witnessed by 
any member of said company, may be punished by expulsion, has no 
reference to the ordinary business transactions of the company with its 
members, and no refereuce whatever to financial difficulties which might 
arise out of such transactions between the company, its committees, and 
the members thereof; and, considering the nature and character of such 
an organization under the laws, and its purposes and objects, such a by- 
law cannot be made the basis of a summary expulsion of a member by 
the company. 2. Sach a oy-law would only involve a liability of a mem- 
ber toexpulsion when the act of the member, witnessed by another mem- 
ber or members, was one of moral turpitude, an act of cowardice or neg- 
lect in the performance ot the active duties devolving on such member, 
or some criminal act, and does not involve any member in liability to ex- 
pulsion because of business transactions of a financial character merely 
between the member and the company, whatever may be the difficulties 
arising out of the transactions. Such differences must be settled by am- 
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icable adjustment, or by an action or suit in a court of competent juris- 
diction, and not by expelling the member, and thus depriving him of his 
rights as a member of the company. State (DeHart, Prosecutor) v. 
Good Will Hook & Ladder Co. No. 1 of Atlantic City. (Mr. J. L. Van 
Syckel for prosecutor. Mr. A. Stephany for defendant.) Argued be- 
fore Garrison and Lippincott, JJ. Opinion by Lippincott, J., June 7, 
L898, 

Foreign insurance company—Taxation—Property subject.—1. The 
Metropolitan Life Insurance Company of the state of New York, a cor- 
poration, organized under and in accordance with the laws of the state 
of New York, engaged in life insurance, having complied with the laws 
of this state, and therefore entitled to carry on its business here, had an 
office in the city of Newark, in charge of a local superintendent by the 
name of Williams. From day to day there was paid to and received by 
him various sums of money as premiums on life insurance from the hold- 
ers of policies of said company in this state, which moneys he deposited 
in his name as superintendent in one of the nativnal banks in the city of 
Newark, and at the end of each week he transmitted the entire amount 
of moneys so collected and deposited by his check to the company to the 
home office in the city of New York, and such sums of money so collect- 
ed, deposited, and transmitted by check would average the weekly 
amount of $4,500, and no use whatever was made of such money in this 
state. Held, that such weekly amounts of money were not assessable 
for yearly taxes in the city of Newark, by the local assessing authorities 
thereof, as the personal property in this state, either of the local super- 
intendent or of the insurance company. 2. This money was merely in 
transit from the policy holders in this state to the insurance company, 
a foreign corporation, and its deposit temporarily in this state was noth- 
ing more than an act of convenient transmission, and gave to it no qual- 
ity of permanency as personal property of the corporation in this state, 
so as to subject it to local taxation. State (Metropolitan Lite Ins. Co. 
of State ot New York, Prosecutor,) v. Mayor, Ete., of City of Newark. 
(Mr. Thomas N. McCarter, Jr., for prosecutor. Mr. F. T. Johnson for 
defendant.) Argued before Garrison and Lippincott, JJ. Opinion by 
Lippixcort, J., June 7, 1898. 

Municipal corporations—Improvements—Ordinance—Notice.—1. An 
ordinance requiring work to be done at the expense of property owners 
must be unambiguous as to what is so required. 2. The borough act of 
1897 (P. L. 285) does not provide tor constructive notice to property 
owners of a hearing upon ordinances for the construction of sidewalks at 
their expense. 3. In the absence of such provision, it must appear in 
the proceedings or by proof that reasonable actual notice and opportuni- 

ty to be heard were given property owners prosecuting a certiorari to 
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set aside such an ordinance, or the ordinance will fail. 4. Under said 
act such an ordinance must in itself provide for allowing owners of abut- 
ting property at least 30 days’ time to do the work, and for giving them 
notice in a prescribed way. Failing such provision, the ordinance will 
be set aside. State (Locker, Prosecutor, v. Mayor, etc., of Borough of 
South Amboy. (Mr. Aaron E. Johnson for prosecutor. Mr. H. Brew- 
ster Willis for defendants.) Argued before Dixon and Collins, JJ. 
Opinion by Cotuuys, J., June 13, 1898. 

Docketing justice’s judgment.—In docketing a judgment under the 
supplement to the Justice’s court act, approved March 9, 1891 (2 Gen. 
St.. p. 1896), there must be filed with the clerk of the Common Pleas an 
oath or affirmation of the party, his attorney or agent, that he believes 
the debtor is not possessed of goods and chattels sufficient to satisfy the 
amount due. State (Brink, Prosecutor) v. Blazer. (Mr. Oscar Jeffery 
for prosecutor. Mr. Martin Wyckoff for defendant.) Argued before 
Collins and Dixon, JJ. Opinion Dixon, J., June 13, 1898. 
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NEW JERSEY PREROGATIVE COURT. 
(Abstract of Recent Opinion. ) 








Wills—Undue influence—Subscribing witnesses—Acknowledgment of 
signature—Attestation~-Burden of proof—Credibility of witnesses.—1. 
Testator was a lawyer in full possession of his faculties. He left a widow 
and two sons by another wife. The devise to the older son, for whom 
he had had a strong affection, was left in trust in the hands of the step- 
mother and brother, with power to terminate it in their discretion. There 
were circumstances tending to show such trust was in the use of good 
judgment. Held, that such facts do not sustain the burden of showing 
undue induence. 2. Evidence that a testator took his will, a holograph, 
to two old friends, who were familiar with his signature, and, exhibiting 
it tothem, said, ** This is my will; do you recognize the signature as 
mine?” and that, on their answering him in the affirmative, he asked 
them to sign the will as witnesses, is sufficient to show that the testator 
acknowledged his signature to snch witnesses. 3. While, in the absence 
of an attestation clause to a will, the burden is on the proponent to af- 
firmatively prove compliance with all the statutory requirements, yet 
evidence that an attestation was made in the same room where the tes- 
tator was is prima facie proof that the attestation was in his presence. 
4. The fact that a witness who testified positively as to certain matters, 
when first interviewed before the trial concerning them, was uncertain, 
and had only faint impressions, does not affect his credibility. Stewart 
v. Stewart. (Mr. Thomas IF. Noonan, Jr., tor appellant. Messrs. Mil- 
ler & Myers for respondents.) Opinion by McGiLi, Ordinary, May 
25, 1898. 
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(Abstracts of Recent Opinions.) t 
r 

Independent contractor—Negligence—Common employment—Liability d 
of master.—1. Where a contractor exercises an independent employ- I 
ment under his contract with a municipal corporation, such corporation 
is not responsibie for the negligence of the contractor in the performance ' 
of the contract work. 2. In an action to recover damages for injury f 
caused by the negligence of defendant’s servant, the defense of common ‘ 
employment cannot prevail to exempt the defendant from liability, un- 4 
less the injured person and the servant whose negligence caused the i 
injury were not only engaged in a common employment, but were also t 
in the service of the defendant as a common master. Jansen vy. Mayor, t 
etc., of Jersey City. (Mr. Flavel McGee for plaintiff in error. Mr. 
Ww. P. Douglass for defendant in error, Jersey City. Messrs. Corbin 
& Corbin for defendant in error, Richard English.) Opinion by Van : 
Sycke, J., March 17, 1898. |! 

Municipal improvements—Paving contracts —Lowest bidders.—1. It is 
not unlawful for municipal authorities, contracting for paving a street, ‘ 
to embody in the same contract provisions binding the contractor to f 
guaranty the durability of the pavement for five years, and to repave at ( 
a stated price all openings made in the street during the same time. 2. ‘ 
When a special assessment is levied for the pavement laid under such a 
contract, property owners may show that the price nominally charged i 
for paving was really charged in part for the guaranty and the repaving, { 
and thus may keep the assessment within the fair value of the paving 
itself, beyond which they are not chargeable. 3. The decision of munic- ; 
ipal authorities as to who, among several bidders, is the lowest, cannot, t 
if resting on legal evidence, be reviewed in this court. Wilson v. In- ‘ 
habitants of city of Trenton. (Mr. John H. Backes for plaintiff in error. | 
Mr. John Rellstab and Mr. George W. Macpherson for defendants in ‘ 
error.) Opinion by Dixon, J., May 16, 1898. 

Criminal law—Appeal— Review— Harmless error.—Laws 1894, c. 163 ' 
(P. L. 246; 1 Gen. St., p. 1154, sec. 170), provides that if it appears i 
from the record that plaintiff in error suffered manifest wrong and in- 
jury in the trial below, whether by the rejection of testimony or upon , 
the evidence adduced, etc., the appellate court shall remedy such wrong : 
or injury, and order a new trial. Held, that where opinions of physi- 
cians were given, without objection, as to defendant’s mental responsi- { 
bility, from evidence which they heard, without stating the facts on 1 
which the opinions were based, it would be presumed that the jury as i 
reasonable men would reject such opinions, if the evidence to which the 
opinions related admitted of more than one construction, and therefore 
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the admission of such evidence was not such manifest injury as would 
entitle defendant to a new trial. Malynak v. State. (Mr. Edwin G. 
Adams tor plaintiff in error. Mr. Elvin W. Crane, prosecutor of the 
pleas, for the state.) Opinion by McGiut, Ch., June 1, 1898. 

Corporations—Unauthorized acts of president—Recovery of payments 
made.—A corporation, having contracted to purchase certain property 
tor a certain amount of its stock, authorized its president to issue the 
stock, and carry out the contract. The president, instead of doing this, 
purchased the property for cash. Held, that the corporation could not, 
in a court of equity. recover the cash paid, without offering to return 
the property, or tendering the stock which it had contracted to give 
therefor, or showing that, through the conduct of the vendor, it had 
been precluded from doing so. Trenton Pass. Ry. Co., Consolidated, v. 
Wilson. (Mr. Samuel K. Robbins, Mr. David J. Pancoast, and Mr. 
Samuel H. Grey for appellant. Mr. James Buchanan and Mr. Frank 
Bergen for respondent.) Opinion by Dixon, J., June 21, 1898. 

Res Judicata.—An affirmance by the Court of Appeals of a judgment 
against certain persons as legatees of a decedent is not binding upon 
them in an action by them as heirs-at-law. Wooster v. Fitzgerald. 
(Mr. J. J. Crandall for plaintiff in error. Mr. James Buchanan for 
defendants in error.) Prr Curiam, June 21, 1898. 

Trust deed—Construction—Power of sale.—1. The power to sell lands 
in this case authorized the grantee of the power to make sale, not only 
until. the mortgages on the lands were fully paid, but also until the bene- 
ficial owners made a written request that he convey the lands to them. 
2. It is unnecessary to decide whether the record of th declaration of 
trust was constructive notice of its provisions, and no opinion is expressed 
on that subject. Scarlett & Scarlett v. Linckels. (Mr. Frederic W. 
Ward for appellants. Messrs. Colie, Swayze & Titsworth for respond- 
ents.) Opinion by VAN SYCKEL, J., June 20, 1898. 

Corporations— Contracts—Breach—Dissolution.—K. entered into a 
written agreement, under seal, with C., a stock corporation, to serve it 
as its general agent for a term of years, in consideration of a commission 
to be paid him upon the amount of business he should procure for it. 
He bound himself to procure a certain amount of business each year, 
and to provide an office and employees at his own expense. He fully 
performed his part of the contract, at considerable expense, for more 
than a year, when C. became insolvent; and, at the instance of the com- 
missioner of banking and insurance, proceedings were instituted to have 
it so adjudged, and to have a receiver appointed for it, pursuant to the 
provisions of the act concerning corporations, approved April 7, 1875. 
On the 23d of August an order to show cause was made by the chancel- 
lor, requiring C. to show cause why it should not be adjudged to be in- 
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solvent, and why a receiver should not be appvinted for it; and in the 
meautime it was restrained by the order from collecting or paying out 
moneys, and from assigning its assets, and a temporary receiver was ap- 
pointed to take charge of its assets; and then it failed and refused long- 
er to continue the performance of its contracts with R. On September 
4th, C. was adjudged to be insolvent, and a receiver was appointed for 
it, but no injunction was issued. On October 2d the chancellor forfeited 
C.’s charter, except so far as it should be retained for the purpose of the 
collection and distribution of C.’s assets. R. brought suit at law against 
C., by permission of the chancellor, in order that a jury might ascertain 
whether there was a breach of the contract on the part of C., and, if so, 
the amount of R.’s damages. In framing an issue at law, C. pleaded in 
bar the proceedings in insolvency above stated. That plea was de- 
murred to. Held, (1) that there was a breach of covenant upon the part 
of C., and (2) that the matters pleaded do not bar recovery by R. of 
damages for the breach, to the end of the term contracted for, and, con- 
sequently, that the demurrer should have been sustained. Rosenbaum v. 
United States Credit System Co. (Mr. Cortlandt Parker, Jr., for plain- 
tiff in error. Mr. Howard W. Hayes for defendant in error.) Opinion 
by McGiLL, Ch., June 22, 1898. 

Municipal corporations— Villages—Special assessments— Validity—- Va- 
cation.—1. The act of March 12, 1878 (P. L. 1878, p. 70), and its sup- 
plement of 1880 (P. L. 1880, p. 309), will apply to Long Branch, which 
is a political subdivision of Ocean township, governed by the Long 
Branch police, sanitary, and improvement commission, which is invested 
with various municipal powers,—among them being the right to lay out, 
widen, and otherwise improve streets and avenues; and the making of a 
reassessment in Long Branch for a part of the costs, damages, and ex- 
penses of paving streets and avenues, when the original assessment had 
been set aside as illegal, is warranted by the said acts. 2. An assess- 
ment for benefits from street improvements. based upon the frontage of 
the property on the line of the streets improved, and when the depth of 
the lots assessed is not in all cases unitorm, is not erroneous, unless it ap- 
pears by the evidence that the benefits have not been fairly and justly 
assessed among those benefited thereby. 3. A decision of the supreme 
court, in a case of assessments for special benefits for street improve- 
ments, which sets aside ‘‘both the proceedings and assessment,” a rule 
having been regularly entered in conformity therewith, invalidates the 
entire assessment, and is not limited in its legal effect to the prosecutors 
only. Long Branch Police, Sanitary, and Improvement Commission v. 
Dobbins. (Messrs. Corbin & Corbin and Mr. Henry 8S. Terhune for 
plaintiff in error. Mr. Craig A. Marsh for defendants in error.) Opin- 
ion by Nixon, J., June 23, 1898. 
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Carriers—Injury to passenger—Presumptions—Nonsuits.—1. When 
a passenger in charge of a common carrier shows that he 
was injured through some defect in the appliances of the 
carrier, or through some act or omission of the carrier’s servant, 
which might have been prevented by a high degree of care, the jury 
have the right to infer negligence attributable to the carrier, unless the 
carrier proves that due care was exercised. 2. The plaintiff testified 
that, while a passenger standing upon the running board of a crowded 
trolley car, he was thrown off the car by the conductor stumbling 
against him as he passed along the board in the discharge of his duties, 
but that he did not know the cause of the stumble. Held, that on this 
state of the case a nonsuit was erroneous. Whalen v. Consolidated 
Traction Co. (Mr. George J. McEwan and Mr. Frank M. Hardenbrook 
for plaintiff in error. Messrs. Vredenburg & Garretson for defendant 
in error. Opinion by Drxon, J., June 20, 1898.) 

Carriers —Enforcement of rules—Exemplary damuges.—1. If there be 
no evidence to justify the assessment of exemplary damages against a 
defendant, the trial court may so instruct the jury. 2. Proof of asperi- 
ties in colloquy between the conductor of a rai'way train and a passen- 
ger who resists the enforcement in good faith of a rule of the railway 
company, which asperities were induced by the behavior and language 
of the passenger, is not sufficient to justify the assessment of exemplary 
damages against the railway company. Bullock v. Delaware, L. & W. 
R. Co. (Mr. John Linn for plaintiff in error. Mr. Flavel McGee for 
defendant in error.) Opinion by McGIL1, Ch., June 20, 1898. 

Street railroads—Injury to child on tracks.—1. That a child two years 
and three months old, to whom contributory negligence cannot be im- 
puted, was suffered to roam unattended in the public street, cannot re- 
li-ve a traction company from liability for its negligence in the manage- 
ment ot its car, resulting in the child’s death. 2. A motorman in charge 
of an electric traction car moving in the public streets, where he has 
reason to expect little children are playing, must exercise a high de- 
gree of watchfulness in the operation of his car. Bergen County Trac- 
tion Co. vy. Heitman’s Adm’r. (Mr. Thomas B. Harned for plaintiff in 
error. Mr. John P. Stockton, Jr., and Mr. Warren Dixon for defend- 
ant in error.) Opinion by VkEDENBURGH, J., June 21, 1898. 

Grade—Damayes—Liability of city—Ordinances—Collateral attack— 
Railroads—Eminent domain.—1. P. L. 1874, p. 45, authorizing the 
city of Elizabeth to make contracts with railroads to change or elevate 
their tracks within the city, and authorizing the municipal authorities 
to change street grades to carry out such contracts, does not supersede 
the provisions of the Elizabeth city charter prescribing the manner an‘ 


terms of changing street grades. 2. A city authorized by charter > 
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change street grades made a contract with a railroad company providing 
that the company should change its tracks on a certain street, and the 
grade of that street, all costs for making such change to be paid by the 
company; and the city covenanted that it would exercise its franchises 
and take all proceedings necessary to authorize the change. It then 
passed an ordinance ordaining such street grade changed to the grade 
provided in the contract with the company. Held, that the municipali- 
ty was liable to abutters for damages resulting from such change, since 
the contract did not operate ex proprio vigore to effect such change, the 
ordinance being necessary to accomplish it. 3. Where property was 
damaged through change of a street grade, the purpose for which an or- 
dinance authorizing such change was passed was immaterial on the ques- 
tion of the municipality’s liability for the damage. +4. Under P. L. 
1889, p. 378, providing that damages paid to owners of lands for change 
of street grades shall be assessed on lands benefited by the change, an 
ordinance providing for a change of a street grade is not an ordinance 
involving the expenditure of public money, within the Elizabeth city 
charter (P. L. 1872, p. 1192, § 20), requiring a three-fourths vote to 
pass such. 5. After an ordinance passed for a lawful purpose has ac- 
complished its object, the city cannot attack it collaterally for irregular- 
ity in its enactment. 6. 3 Gen. St., p. 2824 (P. L. 1862, p. 326), au- 
thorizing railroad companies, in crossing public highways, to alter the 
location of such highways at their own expense so far as necessary to 
make them pass over or under the tracks, and a charter provision mak- 
ing it the duty of a railroad company to keep in repair passages and 
bridges under or over its tracks where a public road crosses same, do 
not authorize the company to damage private property by changing a 
street grade without making compensation therefor. 7. Under P. L. 
1898, p. 378, providing that, on making changes of street grades, it 
shall be lawful for the municipal authorities to make proper awards for 
damages, and assess the amount so paid therefor against lands benefited 
by the change, the city of Elizabeth is liable to abutting property own- 
ers for damages caused by the city’s changing the grade of streets. 8. 
The duty of the city to make the award in such case is mandatory. 
Clark v. City of Elizabeth. (Mr. George T. Parrot and Mr. Richard V. 
Lindabury for plaintiff in error. Mr. C. Addison Swift and Mr. Frank 
Bergen for defendants in error.) Opinion by Depve, J., June 22, 1898. 

Discovery—Diseretion of court—Equity—Practice.—1. The power 
to direct either party to a suit to give to the other an in- 


spection and copy, or permission to take copy, of any books, 


papers, and documents in his possession or under his control, 
is inherent in a court of equity, and can be exercised in the 
absence of any statute conferring such right. 2. Section 157, p. 2559, 
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2 Gen. St., does not apply to a court of equity, the act of which it forms 
a part being entitled *‘An act to regulate the practice of courts of law.” 
Lawless v. Fleming. (Messrs. Manning & Engelbrecht and Mr. Halsey 
M. Barrett for appellants. Mr. Robert L. Fleming and Mr. Washington 
B. Williams for respondent.) Opinion by Nixon, J., June 23, 1898. 


—_—— Pb © ao — 


JOHN D. TOPPIN, ADMR., v. THE D. L. & W. R. R. CO. 


(Supreme Court, Essex Circuit, January 28, 1896.) 


[1t is thought well to publish this charge at this time in view of the 
criticism in the newspapers of the recent decision of Judge Gummere, set- 
ting aside a verdict of $5,000 for the death of a boy fourteen years of age. ] 


Death by wrongful act— Measure of damages. 

This was a suit for damages for the death of a boy fourteen years of 
age, who was killed by being struck by a locomotive. His next of kin 
was his father, who was appointed administrator and brought the suit. 
The following is that part of the judge’s charge which relates to the 
measure of damages 

Messrs. A. Q. Keashey and Edward Q. Keasbey for the plaintiff. 

Mr. Flavel McGee for the defendant. 

DepvE, J.: It is impossible, gentlemen, for anyone to look outside of 
the legal issues of this case, and not feel a sympathy for these parents, 
because of this calamity that fell upon their heusehold, but we should 
remember in the administration of the law—and that it is the adminis- 
tration of justice—that this case is not to be considered on any issue of 
that character. 

The father, as the next of kin of this lad, comes into court and asks 
the consideration of the court and the jury of the legal rights conferred 
upon him by statute; and the problem for our consideration is what 
these legal rights are, and what redress for this calamity the law has 
provided for those who have suffered from it 

No such action as the one that is now before the court could have 
been maintained at common law. As the common law stood, a father, a 
wife or a child suffering loss by the death of a child, a husband ora 
parent had no legal redress in the recovery of damages. The action 
that we are now trying is an action which is purely the creature of a 
statute which confers upon a party, situate as this plaintiff is, a right 
and the only right under which he is entitled to appeal to the judicial 
tribunal of the state. That statute prescribes, in the first place, the 
conditions under which a suit of this kind may be maintained. That is 
an important consideration in this case. It further provides the 
measure of compensation which a party suing under these circumstances 
is entitled to recover. That often presents in cases of this kind a difli- 
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culty that is peculiar in the administration ot justice; the measure of 
compensation provided by the statute, how it shall be construed, and on 
what considerations it shall be decided 

I have said that the action was the creature of the statute, and I have 
said that the statute prescribes not only the conditions under which the 
action may be maintained, but prescribes and fixes the measure of com- 
pensation. I will read the section: 

‘*In every such action the jury may give such damages as they shall 
deem fair and just with reference to the pecuniary injury resulting from 
such death to the wife and next of kin of such deceased person.” 

You will perceive that this statute excludes from the consideration of 
the jury those elements of damages which ordinarily enter into and 
generally make up a considerable part of the damages recovered by a 
living person for personal injuries. Nothing for the pain and suffering 
of the deceased ; nothing by way of vindicative or punitive damages ; 
nothing for the anguish and distress of a parent because of the loss of 
his child. All these are excluded, and the statute which gives the right 
says that all that shall be recoverable is the value of the pecuniary 
injury sustained by the next of kin. In other words, to adopt the lan- 
guage of the plaintiff’s counsel, it is the money value of the life of the 
deceased. 

Whether the legislature ought not to provide a broader and more 
adequate mode of compensation in cases of this kind it is not for us to 
consider. The statute has been on the statute books for forty years. 
It has been the subject of criticism and of discussion, such as it has 
received in this case, and it remains there as the declaration of the legis- 
lative will down to this day ; and the lawmaking power of the state wills 
that in the execution of the law as declared by this statute nothing can 
be recovered but the pecuniary injury sustained by reason of the death 
of the deceased. 

Now, how is that pecuniary iniury to be valued? How is the money 
value of the life of a person to be estimated? The law prescribes no 
rule for graduating the amount to be awarded in cases of that kind. But 
there are elements in every case, depending upon the circumstances of 
the particular case, that will enable a jury to exercise its judgment in 
awarding that compensation which the statute prescribes. For instance, 
the death of a father of a family depending upon his support presents 
considerations for a jury that are peculiar to a case of that kind. So the 
death of a child where a widowed mother or helpless parents are de- 
pending upon him for maintenance and support presents considerations 
that are peculiar to the situation of the parties who are suing to the de- 
ceased ; and the loss of a tather or of a son under those circumstances 


would carry with it a pecuniary injury much greater than under other 
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circumstances. So, taking another illustration, parents who are depend- 
ing upon or are availing themselves of the money earned by children 
working in factories or elsewhere, there the deprivation of the service 
of a son would present considerations that are peculiar to a case of that 
kind; and in the exercise of judgment in estimating damages, while the 
jury go by probabilities, yet they are not to be awarded on what has 
been called by counsel “ the wildest guess-work;” they are probabili- 
ties which a jury will infer from the situation of the tamily; the situa- 
tion of the deceased in the family as likely to make it the result of pe- 
cuniary benefit. Take either of the illustrations I have already given. 
Those conditions on which the probability may be based are shown be- 
fore the jury fer the purpose of calling for the exercise of their judg- 
ment. ‘They are not to be influenced by “the wildest guess-work ” in 
regard to the probabilities without being guided by evidence with re- 
spect to the situation of the deceased in his family. 

Those are the elements to be considered in this case: the probability 
of pecuniary benefit which would have resulted to the father from the 
continuance of the life of his son, taking the business, the situation of 
the father on the one hand; the probability as to what the boy would 
have done, and those vicissitudes that are incident to the life, the char- 
acter, the comfort of children. He may not have lived to reach matur- 
ity; he may have died by an accident or by disease; he may have been 
disabled or have lost his health and become a charge to his father in- 
stead of a pecuniary benefit; he may have met with those vicissitudes 
that overtake families in every grade of lite where boys are misled and 
become wayward because of the situation in which they are placed. 
When he became twenty-one he would have been emancipated trom his 
father’s control and would have had a right to his own earnings and to 
the products of his own industry. These are circumstances to be taken 
into consideration with regard to the boy himself. Then the evidence 
shows that he was still at school ; he had done nothing for his father of 
any considerable pecuniary value down to the time of his death ; he had 
been useful in aiding his father to some extent in the conduct of his 
business. The project that seems to have been adopted was that he 
should continue at school until his graduation in from one to two years. 
He would have continued to have been an expense to his father (we are 
looking at money value) rather than an advantage to him in that which 
he might earn for him. The pro,ect further was that this young lad 
would engage after his graduation in the business of his father and aid 
and assist him in the prosecution of his business down to the time when 
he reached his majority. Probably, gentlemen, not certainly. I am 
discussing the probabilities arising out of the evidence in this case as 
furnished for our consideration. The evidence further shows that the 
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father is a prosperous business man, and you are to consider what pros- 
perous business man, having the interest that this father manifestly had 
in this son, and in his family, would have availed himself of the services 
of this young man without compensation down to the time he reached 
the age of twenty-one years, and whether there is anything in this case 
that would enable you to exercise a judgment upon, and, in exercising 
that judgment, to determine whether the father would have availed him- 
self of the services of his son after he reached the age of twenty-one 
years. 

These are the elements from which a jury in the disposition of this 
part of the case are to respond in finding a verdict—not from ‘ wildest 
guess work ;” not from probabilities which have nothing on which they 
could rest—but to determine from the evidence with respect to this 
young lad, bright and in good health, fourteen years of age, in the house- 
hold of a father who was still educating him, and who was prosperous in 
business and not likely to become dependent upon his family for his sup- 
port and maintenance, what the money value of the life of this child 
would be under the circumstances. If you find a verdict for the plain- 
tiff, you assess your damages on the considerations that I have men- 
tioned. I have been the more particular in considering this part of the 


case, by reason of the difficulty in conveying to the jury the problem 
that is to be settled, not guessed at, but settled by the judgment of the 
jury in estimating the pecuniary value of a life, and for the reason that 
when these cases are tried there is danger of misapprehension that leads 


to a miscarriage of justice. 
The verdict was $1,300. 


~~ + > 


EMMA SMITH vr. JOHN JONES. 


(N. J. Supreme Court, June 25, 1898.) 


Breach of promise—Fraud—Order to hold to bail. 

On contract. Motion to set aside an order to hold to bail. 

Mr. Lindley M. Garrison for the defendant. 

Mr. James A. Gordon tor the plaintiff. 

[Memorandum of decision from stenographer’s minutes. ] 

Lippixcott, J.: I cannot conceive upon what principle the contract 
of marriage set out in the affidavit was induced by fraud. So far as the 
seduction is concerned there could be no right of action in the plaintiff. 
The circumstances of seduction considered in relation to the promise to 
marry show no fraud whatever. Previous to the time of the promise 
to marry the plaintiff and defendant voluntarily entered into an illicit 
relation with each other. The affidavit distinctly set forth that the 
promise of the defendant to marry the plaintiff was not until after he 
had seduced the deponent. It is not contended that any contract what- 
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ever was entered into as an inducement to the plaintiff to consent to this 
No contract existed at that time, or previously. 
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In order to 


seduce her it is not shown etther as a fact, or matter of conclusion or 
inference, that any promise to marry was made, or even that she sub- 


mitted because of any such promise. 


No such circumstances are set 


forth as would give rise to the slightest suspicion on her part that he 
intended to marry her or that he had promised or would promise to 


marry her. 


She at that time anticipated no such contract. 


The very 


manner in which she accompanied the plaintiff to a hotel and remained 


with him there, considering her as a virtuous woman, indicates clearly 


that there was but one object on the part of both, and that was the com- 
mencement and perhaps the establishment of illicit relations with each 


other. 


That she was afterwards desirous to have him marry her, or 


perhaps that he should promise to do so was only natural, but their 
previous illicit relation does not establish in the slightest any fraudulent 


promise ; it establishes the directly opposite conclusion. 


According to 


her aflidavit the illicit relation commenced August 5, 1897, and subse- 
quest events indicate beyond question that their illicit relations continued 


without regard to the question of marriage. 


She left her home and went 


to New York to live in a room for which he paid the reni, and was liv- 


ing in that way until the latter part of November, 1897 


was in Bayonne with her father. His residence was also in the city of 


Her residence 


Bayonne, and it is difficult te perceive what her idea was in going to 
New York to live in a room rented by him for her, unless it be to con- 
tinue the illicit relations, and to be in a place where such relations could 
be carried on with the utmost freedom, away trom parental care and 


watchfulness. 
did not continue during this peried of time. 


It is hard to conclude naturally that their illicit relations 
In fact she relates on sey- 


eral occasions, after their first intercourse, that at several hotels in New 
York and Hoboken these illicit relations continued, during which times 


he repeated his promise to marry her. 


‘hese promises do not appear 


even to have been made for the purpose of the continuance of these rela- 


tions. 


They were continued quite independent of such considerations. 


He induced her to go to Boston to live, and he promised to pay for her 


beard there until January, when he would marry her. 


She returned in 


January and went to boarding in New York again, and from thence until 
March, 1898, she boarded in New York at his expense, at which latter 


time he refused to marry her. 


these illicit relations covered all these periods. 

The aftidavit to my mind clearly exhibits a case of agreement between 
the plaintiff and defendant to take upon themselves a state of illicit rela- 
tions, without any fraud whatever leading to or as an inducement to a 


It seems to me clear, in this case, that 


contract of marriage. If I had any doubt upon the subject I should give 
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the benefit of that doubt to the plaintiff and hold the order for bail. It 
is clear that a promise of marriage accepted is a contract on breach of 
which the defendant could not be arrested without proof of fraud, either 
in the contract or in the subsequent conduct to avoid responsibility. It 
is true that he refused to marry her, but that is not an act of fraud 
standing alone. The seduction previous to the promise was the cause 
of the promise to marry. If it had been that the promise to marry had 
influenced the seduction the case might have been different. If the 
influence of the promise to marry, at the time of the promise, or after- 
wards, caused the seduction, the refusal to marry would have been evi- 
dence of a fraud; it would have indicated a purpose of fraud in the in- 
ception of the contract. Perry v. Orr, 6 Vr. 295. But the fact here is 
that the seduction preceded the contract to marry, and, therefore, it can 
not be regarded as induced by the promise. 

The conelusion is that the order to hold bail should be set aside, upon 
the entry of common bail, if the plaintiff desires that such common bail 
should be entered. At the same time the suggestion may be made 
that if the plaintiff be not satisfied with this conclusion, it wotld perhaps 
be proper in her behalf to treat this as a matter involving a question of 
doubt in order that the same may be certified to the Supreme court for 
determination. Of course if the latter procedure be adopted or should 
be allowed, the extension of the time to put in special bail would be 
made until a time after the matter in the Supreme court could be beard 


and determined. 


—_— SS 


EDWARD SMITH v. JOHN JONES. 


(N. J. Supreme Court, Hudson Circuit, June 25, 1898.) 


Master and servant—Bail. 

In tort. On motion to set aside an order to hold to bail. 

Mr. Lindley M. Garrison for defendant. 

Mr. James A. Gordon for the plaintiff. 

{Memorandum of decision from stenographer’s minutes. ] 

Lippixcott, J.: In this case I am unwilling to set aside the order to 
hold to bail. 

The defendant seduced the plaintiff’s daughter and after so doing the 
circumstances are such that the commissioner could find that he enticed 
her away from home, and by reason of such seduction and enticement 
away from home the father lost her services due to him. The daughter 
was seventeen years of age, and her father was deprived of her services. 

The action is one sounding in tort; the special cause for holding to 
bail was the seduction of his daughter and his deprivation of her services. 
In an action per quod amisit it is only necessary to show that the relation of 
master and servant existed. This is shown here as between the father and 








as) 











his daughter. 


She was living with her father and the relation of parent 
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and child existed, and this relation was of master and servant. He was 
during this period entitled to her services, and the seduction and entice- 
ment from home and consequent deprivation of her services was sufficient 


cause to hold the defendant to bail. 
sufficient for this purpose. 
The motion therefore is refused. 


<_< © 





The affidavit the court deems to be 





oe. 
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OBITUARY 





Mr. ALBERT H. SLAPE. 

Mr. Albert H. Slape, the well-known 
member of the Salem bar and president of 
the State Board of Taxation, died at his 
home in Salem on the 24th of July, aged 
sixty-two years. Mr. Slape was born in 
Salem county in 1836; was prepared for 
college at Pennington Seminary, and was 
gvaduated from Dickinson College with the 
class of 58. He studied law with Theodore 
Cuyler, and was admitted to the Philadel- 
phia bar in 1859 and to the New Jersey 
bar in 1861. He was the prosecutor of the 
pleas of Salem county for twenty-five con- 
secutive years, 1865 to 1890; also of A tlan- 
tic county for five years, from 1873 to 1878. 
He was defeated for Congress in 1866, and 
was chosen one of the presidential electors 
of the state in 1868. In 1873 he was ap- 
pointed one of the commissioners with Abra- 
ham Browning and Cortlandt Parker to 
negotiate and agree respecting the territor- 
ial limits and jurisdiction of the state of 
New Jersey and the state of Delaware. He 
was for a number of years a trustee of Dick- 
inson College. In 1891 he was appointed a 
member of the State Board of Taxation by 
Governor Werts, and was reappointed by 
Governor Griggs in 1896 for another term 


of five years. 


OBJECTED TO THE MOTION. 








Lord Chief Justice Cockburn was ex- 
tremely fond of going down to the sea in 
ships, and it was his custom to spend trom 
Saturday to Monday on board his yacht. 
On one occasion he invited one of the puisne 
judges of the queen’s bench to accompany 
him on acruise. At the start the sea was 





as smooth as glass, but during the night the 
wind freshened up and caused the little 
craft to toss and roll in a manner which af- 
fected the puisne judge most unpleasantly. 
Lord Cockburn, hearing of his sickness, 
went into the cabin and, laying a soothing 
hand on his shoulder, said : 

“My dear C., can I do anything for you?” 

“Yes, your lordship,” he replied, in a 
pained voice, “You will greatly oblige 
me by overruling this motion.” 





PROPERTY. 





Years ago in New Hampshire there were 
three commissioners appointed to examine 
candidates for admission to the bar. At 
one time the commissioners were Jeremiah 
Mason, the ablest lawyer in the state, Mr. 
Sullivan and another member cf the bar. 
Of a certain candidate who presented him- 
self for examination Mr. Willard tells this 
story in his book, “ Half a Century With 
Judges and Lawyers.” He was an awk- 
ward young man, and the commissioners 
proceeded to examine him thus: 

“ What is property ?” 

The candidate described it. 

“ How is it acquired ?” 

“Tn various ways.” 

“Tllustrate.” 

“Mr. Mason gets his by high fees, Mr. 
Sullivan by usury and Mr.”— 

“Stop, stop!’ exclaimed Mason. “I 
think we can admit him, Brother Sullivan.” 





CORRECTION OF ERROR. 





In the June issue of the JOURNAL, on 
page 200, we find the twenty-seventh line, 
“The injunction was denied’, was printed 
incorrectly. It should read, The injunction 
was granted. 
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STATE NOTES. 


Mr. Oscar Jeffery, the author of “Jeffery’s 
Law Precedents,” of Washington, N. J., has 
been appointed post master at that place. 

The editor of the Cape May “ Wave”, Mr. 
Lewis T. Stevens, was one of the attorneys 
admitted to the New Jersey bar at the June 
term. 

On July 6th occurred the death of ex- 
Judge Samuel T. Smith, at Waterloo, aged 
sixty-five years, the cause being heart fail- 
ure. Mr. Smith was vice-president of the 
First National Bank at Washington, and 
was a director of the North Ward Bank in 
Newark. He served one term as Senator 
from Sussex, 1874 to 1876, and was at one 
tine lay judge of his county. 

Another ex lay judge who passed away 
on the 18th of July, aged eighty-two years, 
was Thomas B. Jobes, of New Egypt, who 
was formerly lay judge of Ocean county. 

Judge Kirkpatrick has appointed the fol- 


lowing bankruptcy referees, under the na- | 


tional bankruptcy act passed July Ist: Cam- 
den county, George J. Bergen, Camden; Mer- 
cer, Samuel D. Oliphant, Jr., of Trenton; 
Somerset, William G. Steele, Somerville; 
Morris, Joseph F. Randolph, of Morristown ; 
Middlesex, James Parker, Perth Amboy; 
Essex, Frederick W. Leonard, Newark ; and 
Hudson Abbett, Hoboken. 
Their terms are for two years, the commis- 
The appoint- 


county, Leon 
sions dating from August Ist. 
ments for the other counties have not yet 


been made. 


The Supreme court of this state has dis- 


barred Mr. Horatio N. Barton, of Trenton, 
and also announced the suspension of Mr. 
Joseph K. Field, of Orange, pending final 
action, 

Among the speakers at the one hundred 
and twenty-second annual banquet of the 
New Jersey Society of the Cincinnati, held 
at Long Branch July 4th, were ex Presi- 
and Governor Foster M. 


dent Harrison 


Voorhees. 


BOOK NOTICE, 


Tue Lire or Davin DupLey FIELD by 


Henry M. Field. New York. Charles 


Scribner’s Sons. 1898, 
Dr. Field, as every one knows, has not 
only the pen of a ready writer, but of an ex- 








act and conscientious one. He has made 
the “ Evangelist” what it is and his works 
of foreign travel are models in all respects. 
His latest book being a labor of love concern- 
ing his eldest brother, the nestor of the 
American bar, has, of course, a great deal in 
it which is personal, and yet it is a book 
which memovers of the bar everywhere will 
be greatly interested in. The trouble is it 
Had Dr. Field extended it to 
twice the size no one could have found fault. 


is too brief. 


We might write a great deal in commen- 
dation of this book, so well printed and hay- 
ing about it such a charming air of correct 
appreciation of its subject, but perhaps we 
an do no better than to make a quotation 
from one of its chapters: 


“ Being thus master of the law, it did not 
take him long to make himself master of a 
case. No man was quicker to ‘see through’ 
an involved legal question. But that did 
not supersede the most careful study to the 
minutest detail. To those who knew how 
he was absorbed in his Codes at all hours, 
early and late; at morning and midnight ; 
the wonder was that he could find time for 
anything beside. But no trial ever came on 
and found him unprepared. His power of 
abstraction was such that he could, if need 
were, forget everything else, and concentrate 
his mind upon the special case, analyzing 
it as a chemist analyzes a compound sub- 
stance. Under the blaze of this searchlight, 
he toow it, as it were, to pieces, separating 
the immaterial from the material, the essen- 
tials, on which the whole question turned, 
and, like a skilful general, massed his forces 
on the vital point. 

“When he had thus made himself mas- 
ter both of the law and case, he had no dif- 
ficulty in making others see it. He hada 
singular precision of language, that came in 
part from his training in the higher mathe- 
matics, so that when he put a proposition 
in words, it was with a sort of mathemati- 
cal exactness, until it might be said of him, 
as was said of Webster, that ‘when he stated 
a case he had argued it.’ 

* But an argument, however logical, may 
fall flat from the coldness of him who pre- 
sents it. Of this indifference he was never 
guilty. When he undertook a case, he put 
his personality into it, and as he had great 
confidence in his own judgment, his opin- 
ions, when once formed, were very positive. 
And this was one element of his power, that 
he believed in himself. It may seem like 
making a virtue of egotism and selfconfi- 
dence to say that a man must believe in 
himself in order to have power over others, 
but no man ever did much in the world who. 
did not believe in himself.’ 





